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c. Qtber ventures

68. During the 1980's, Cohen & Berfield, P.C. represented challengers

in a number of contested renewal proceedings. 9::De involved individnaJs who

·were principals in the Mainstrean (see, ~, , 16) and Garden State (see

supra, , 46) partnerships.

69. Steinberg and Rynd were principals in an awl k-ant that challenged

the renewal of wmr-FM, BlIl~re, Maryland, a statia1 owned by United

Broadcasting of Eastern Maryland, Inc. The case was settled. (Tr. 1480,

1482, 1662). Although Cohen could not recall the aDClmt of Daley that his

client received as a result of the settlsnent, he was fairly certain that his

law firm did not receive a bcIlus. (Tr. 1593).

70. Steinberg, RyOO, Stanley OrlDw, William O1"loIe, and also n.mhan

(see, supra, , 9) were limited partners in an applicant that challenged

the renewal of I<BJ-TV, Lc8 Angeles, ('.alifmnia, a statia1 owned by RK>. '!his

case was also settled. Cohen could not recall the -.:::unt of the settleoent,

but he did remember that his law firm received a t::Iorua. He CXJUld not recall

the percentage of the bcnJS. (Tr. 1477-1479, 1482, 1662, 1597-1598).

71. Sidney Fetner, Rynd, Stanley Orlave, William O1"love, Sylvia

Francus, and David Golub were limited partners in center City CcmIunic:atioos

Limited Partnership ("Center City"), an awlicant that challenged the renewal

of WBBM-TV, Chicago, Illinois, a station owned by em, Inc. (Tr. 1478, 1663;

WWOR EX. 59). Sidney Fetner organized the partnership and selected the

limited partners for the venture. (Tr. 1452-1454). The retainer agreement

between Cohen & BerfieJd, P.C., and center City oattained a provision
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awarding the law firm a 10' bonus in the event t1 di.,lutiat or settlement.

The retainer agreement a],S) CXl\tained a prol1isial refer~ a bonus in the

event center City obtained the lice~. (MMB Ex. 6). 'It1e center City limited

partners instructed Cohen to settle the case follow:ing a prcblsD with the

general partner. (Tr. 1526). The case was settled for exper&!S. (Tr. 1610).

72. Rynd, Stanley Or1ove, WUl.ian Or1o'Je, and Ben 9luster currently

are sharetlo1ders in an applicant, repreEnted by Cd1en , Berfi.eld, P.C.,

which is challenging the renewal c1 IQ6(FM), La1cJnalt, Colorado, a statial

owned by Western Cities Broadcasting, Inc•. The case is still in litigatial.

(Tr. 1477-1479, 1482, 1662-1663)~

73. Cohen' Berfie1d, P.C., also repcesented an ~cant that

challenged the renewal d WBNX-FM, New York, New York, a statial owned by

United Broadcasting of New York, Inc. 'lhis case was also settled. Alth::xJgh

Cohen could not recall the auount t1 the settlement, he renerbered that his

law firm did not receive a bonus. (Tr. 1596).

74.' Cohen' Berfie1d, P.C., also represented an applicant that

'challenged the renewal of MXJ(-FM, Washington, D.C., a station owned by

United Broadcasting Cotplny, Inc. '!his case, too, was settled. Cohen could

not recall the ancunt of the settlement, but he did recall that his law firm

did not receive a bcn1s. (Tr. 1596-1597).

75. Cohen' Berfield, P.C., is also representing bltheast Broadcasting

Limited Partnership, an awllcant that is chal1eB1U1g the renewal of wmI-FM,

Ft. Lauderdale, Florida. In Metrop1ex Q:mIam.i.cations, Inc., 5 FCX:: Rcx3 5610

(1990), the Col1Inission held the application to be a shan. '!be bltheast
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retainer agreement provides for a 15\ ballS to Cdwl " Berfie1d, P.C., in the

event the case is settled. Unlike the Garden State retainer agreement, whidt

referenced a bonus u{X)n grant but did mt specify a ~rticl11ar dollar figure or

percentage, the SoutheMt retainer agr_nt pr0vid5 that CChen , Berfie1d,

. ·P.C., will receive a bonus of $500,000 if SOUtheast's a);plication is granted.

(MMB Ex. 1).

76. In addition, Rynd, Steinberg, and aJ.s:) Stanfield (see, ~,

., 20 and 45) are principals in an applicatim for a new FM statim at

Fresno, california. In Carta ())rporaticll, 5 FCC Red 3696 (Rev. ad. 1990),

the Review Board deterad.ned that their limited partnership, whidl was

organized by Cohen, was a "model sham."

77. Wells is a limited partner in HamptCX1S camunicatia1s Limited

Partnership, an applicant fOr a new FM statial in center Moriches, New York.

The application was filed on April 15, 1987, just after the Mainstream

settlement. (Tr. 1431-1432). Following a heari~, the 2I(4Uieant was falnd not

to be a bona fide limited partnership.,;ee Initial Decision eX Mninistrative

Law Judge B3ward wOOn, PO: 90D-42 (released N::>veIIber 13, 1990).

78. Wells is also a limited partner in Pou~eepsieCClmJnications

Limited partnership, an ig)1.icant for a new FM station in Palghkeepsi.e, New

York. This application, too, was filed on April 15, 1987, just after the

Mainstreq settl.eatnt. (TI. 1431-1432). The Review a.rd a:>neluded that this

applicant was not a bona fide limited partnership. PougtKeepi.e BroadcaAting

Limited, 5 FCC Red 3374 (Rev. ad. 1990).
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.&......1.lem. I••••

.......1.*. D.C. ....
rcc 11II-,,,,

4Jt6

1ft rt AppllOitiOft. ot

CIS, IIC.

'.1' 1 of Lioen.. ot
IUcson TV
Ch1...o, 1111001,

Cllfftl CITY ccalllllCATIClfS
LJMJTID.PARTIIISHIP

'or Con.,ruotlon ....It 'or I ....
T.1lYialon S~Uon on Channel 2,
Chi0110, I111nol.

I••uld: Jun. 22. ,,88

) • DGCUJ' 10. 11·69
)
) ru. 10. 1fIC!-a.,08OJU
)
)
)
)
)
)
) rue 10. ,1PCT-I11021K'
)
)
)
)

ULU

Und.r GOUlet.ratlon art I -Notion 0' cent.r Cft)' ~,,1..t.lona
Lia1tec1 tor ONer ......tlftl PNduoti. or ......t.· rUed bJ cen-.r Cit,
ee-unloatlona Llaltect Partneret, (Clnter Cia,) on MI, 11. ,..: ",,"'1••
or CIS, Ino., to MDtl. of' Center Clty C ml.'iOft. Lt.lted tor ONer
_ ••Una ' ...uatton ot Doo.enc." tiltcl lIfell. Ino. (CIS) on Na, ", ,.;
..." a .uppleMftt, tUM II)' CIS on Jun. 9. ,•.

center Cl to, requ••t. tbe procluotMn ot dOCl.ent. .pultled in 36
.'..orl••. ·MD.t ot U.., requt.tI aN .., ••• at)' CIS.' 'nlt ......1'1. Judie
1. In .ale IIr,••n' '11th the ar~t d br CII.2 IndHd, C.~r City
baa tak.n I rath.r ....n.lv. view ot , .tt•• ar. In.olved In ,.,1.
' .......cUnl and .11)' or itl req~.t. _k ,.....t. that ar. irrelevant aDd not
oalculat.d to lud to the dllcovery or ada1..1bl. evldenat under the
-.par.the 1....... 1ft ... ".'Plct., cell_ Cit,'. d.l.ooY.!'~ Nqueata aN

, CIS do•• not obJ.ct to the do...-nu ,...._ed in Ifo.t. 25, 30, aftCI 31. aDd
thOM dOOuMnta IHALL • PROJ:>UCED.

2 'he parti.. bave ..r.ed not to .. 1ftwrropt.orla. Theretor.,
In.tl"uot1on '0, whloh 111 an int.erropt0J'1. 11 _roper.
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ftOthlfti IOrt \bin an "-ridltd tilhi"l 'lPIdltlon. !be fOllowl". ru11nl' WILL
GOVI. centtr Cit"1 d• ....,t NQ-....tI:

Tbl. NqUMt 1. '" ~road aDd 1.....1tvlftt _ the diver.itl_tlon
-.pect ot the .......t.lft 1••1.11. The do"••" .aD ..,.. • PIIODUCID. tn t"-
event CIS aotuaUy ••1.... other Mdla lnte " u OPPDltd too a", pla... to do
80. 1t 1. aU..tld w t.hen I'tport tho.. otMr 1. tnt.....t ••

)Iaue.t-'0, 26

Ttll t 1. l.,..r,Uy too _...u .. ""'1" doO&Mftt. that aN
not rtl.vant or ly .lou1.t.. H 1....... dl,IOYery .r .-tMlbl•
• vl• .,.... IIMpt tor tM ..-qu'lt 1n 10. J6(l) aM (1). ttl• .-..lnl"1
doo-.nt. r.qu'ltld mD lOT • PRODUCED.

I'M" 10. 21

The _jol'U, .t theM cloG....." .a lOT • PIIODUCID. The ••tet ot
VI..-TV'. 100111, prCtlr_1nl ancI N1e-nt ta,t. rt1atina te .,111
be produaed ~r..t too u••t No. 16(1). fte Malt or UIt ....." r .......
1n 110. '7 'I" not Nllwant; tbIJ thyol" _ ...' ....1.1 "llSon .lrb"J~"""
ot U.n... otft,lal.. . • .' Pee loci '08'. '.'.1"
091'). VII"-TV'........, w ,va.. 1ft •••11 or the natur. and
••tent ot th. broad••t. _"ViM r..........1. the 11_. period. !h1. 1.
the rel,vant. 1nqul17 on \be qu••ticm .r ,••,.1.~, ThLl.. the onl,
dooUMnt.1 reqUired to be procluaed pu.....nt to tbe .....t. .... tho- -,U,III
with the a.ount .nd ro,...t or locally produOid publ10 .ttalr. p~I""'lnc
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prlHnt. ~J .....n .r1"1 the Hotn.. HNt• .,.. -...nt••)' dupll.~'
~I OM. NqV1red " • produoed und.r JtQutIt ... 26(1).

JtM.lJ!O.2I
!be.. ...-n\a lID lOT • PIIIOIlUCID. fte P......t 1. ov.r1, ~roed.

AllO, tM I.Wllt or pr••I;ted MMrk sar 1. I. not • rel.vant faeMr. '
e-anltJ .... .., ....t ., p....r_l.~ 10111 p...r._. (Ill.

~~~"===~.,Illl, PCC "·1'_ rapb ", Nl.... JUftt 6,• .&&a, t. Ion upon WhlOft 'hi t t• ....d t. hult,. Good
oaUN to" proclucUon or th... dOOUllln,. .... .,t ...., aMile. '

!lAY.,t iii, II
CIS SHALl. PRODUCE 1&1 poHUoal rUt tor lnapectlon under thi.

requ••t. The ....1.r or thl reGUI.t 1. too broad, alld thl NqUl.ttd
do_nt. DID NOT • PRODUCED. 3 - .

Thl•• reque.tI ar••lth.r l,.,..llvant, overly broad, l.ok 'Ploltl01t7.
or ar. nothlna 1101'1 ,.." ..". fllhlnl I.,.ltsona. !n thb ooftneation, no
be,ie quallty1n, 1"~1 hlv. ~I~ IOUIht Or aptOlrl.d ...1n.t CIS.
Itv.rth.l.", center City 1. of thl view tbat ~I" the rubric or renewal
••pectlncy, It 1. entitled to inial', under dl.....r)', lB • rr..-whtl11ns
tl.hlna I.peditlon into eaoh and .vlry ••peet of VIIM·TV'. op.rltlona. 10
__petl"t I.!:JaI. .tII1I. .....1nl hal _n .cI. Chat .lan1tt."t. viol.tionl hav.
been _1Uidbflll in the operation or ". Yet. cent.r CS t)' reque.t.
dooWllJenta to d.e.trallll wh.th.r the lio", OIIIIPJ.lld with eo.1••1on
.tatute or rule; dOoUMent. ",l.tina to vlol.tlOfti or .1111'd v!olatlOfti or the

. CoM&.Jnloat.lou Aot or "3~, al utnd.d, or "Aft, rul•• NIUlIUon. or "110y or
the Co-il.ion . • •• i a1\4 doo-tnt.. N1aU. to ••ycoU ot .".TV. SuGh
I»road, non-apeclrlo, anet .we.pin, r.qu••t ..... tl.rly _roper. ~ D1Ioo••r,
will not be ,.,.ltted to d.t.na1n. wh.ther • ~i. 1.1." tor enl.r....nt ot
l..u.a. 1 or
tor D • , rd. • Uf NOr.. the
GIIIIl••1on 8 .4e ••ar tnat 1n the a.not or ...I.-ted l.lUl. o....r.cat.r

.vidlno. wUl not be tak.n. r.i110Y S"teF' J!! S-ra:1Y1 IrMCI.,t

3 .II! a1.l0, ,U'OUlllon ~nd.r I.qu..t NOI. J2 - 36.

.. for ....pl., a.qullt 10. 35 calla tor _ , .....ot. or "aU cloo-.nu
• • • r.t.rrlftl to or r.latlna to vlolat1en or a11l1ed .solation or thl
Coaunloationl 'ot or 1"", a. a..nd.d. 01' or any rull. Hlu1atlon or polley
at the Co_~1on • • •••
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Aocordlnal,. JT JI OIDEIlID that tile .....t1on or cent.r City
eo-un1oat1onl Ll.1~ tor Order Requ"Una PNduotion or ·DoouMnt.... tu. b1
c.nt.r Cit)' e-uniIlUOft. u.nect '.rtne.....ip on ...., "1 1918, IS GRANTED to
tht txttnt Ntlto~ ....v••nd JS DENIED II ILL .errHlR RUPECTS, and the
doou-ent. r.quirtd to .. produo.d SHALL II PIGDUCID tor in.peotton andlor
oopylnl .t the orrl... or oDun..l tor CIS within ten (10) day. or the I'tlt."
or ttl1a Ord.r or at lUoh oth.r till••nd plaot u .ay be IUtually oonvenitnt to
ooun••l.

FDlIAL CCIIIJNICATIC*S COMMISSION

-.

5' Th. PrNidinl JUdi' .... BOt int.rpr.t .... tMtnott r.li.d upon br Cent.1'
C:Lty •• provlClln. authorlaaUon tor • _rat1" DhaUq.r to tna..' tn
,.n....l and unUaltld dlaoovlry Into po_btl rul. v!o1atlOni on the part ot •
ren.wal applicant.

'-'-'-'-"--'
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Betore the...... ca,,,lea'l. OIIIIIIIJ(W
Wa.hin,ton. D.C. 2055~

rcc 8&4-2622

In r. App11oatiOn. or

cas, INC.

'or Ren....l or Lieen.' ot
Station WBIM-TV
Ch1oa.o. 111in01.

CIITIR CIT~ COMMUNICATIONS
LIMITED PARTNERSHIP

For Con.truation Permit tor a N.w
T.l.vi,lon Station on Channel 2.
Chloalo, 1111no1.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

tIC DOCKET NO. 18-69

Fl1. No. BRCT-810803KX

F11. No. BPCT.811028Kr

5281

IJYOBalmlM OPINION NIP ORDER

I"uld: AUluat ", '988

, • Under DOn.lderation are a "Joint ',tl tion tor Approval at
Stttl..nt Aar.ement, tor Dll1Dl••al with PreJudioe at the Cent.r Cit)' l.illit.d
Partner.hip Applioation, and tor Gr.nt of the CIS In~. App)ioation" filed by
cas Inc. (CBS) and cen~.r Cit)' Ca..uniaation. Lialted 'artner.hlp (Center City)
on July ,~, '988; "Male Media Bureau" COIDent. on Joint Petition ror Approval
or SttU....nt Aar...nt tt rUed by the Bur.au on July 25, 1918; and the "Reply
ot CBS Inc. to M&a. Mldil lureau" Co.Ient. on Joint P.tition tor Approval or
S.ttlement Alreement" tiled by CBS on AUIU.t 4, 1988.

2. Th. applicant. 1n th1. proottd1nl have ent.red into a .ettl...nt
••r....nt and haVI .ubmlttld ,ugh ••r....nt tor approv.l. Pursuant tb.reto,
CIS hal a.r.ed to pa1 Center City .181,500, whioh 18 repre.ented to be ~e
co.t. incurr.d by center City In the proaeoutlon of it. application and the
pur,ult of thl••tttl.-.nt a.~,...nt, 1n oon,lderation of the dl..i ••al ot
Center City'. appl1aatlon. In addition, StoUOJ' 2.2 or the a.rHMnt provide.
that the .eneral and liM1ted partn.ra or Center CItJ 'hall not tIle or
partIcipate 1n the tl11nl ot any other ooapttLn. application Involvlnl CBS
broadcast lIcense. tor. periOd of five years.

3. In auppo,.t or t~ir ••ttl..nt. qr...nt, the app.l1canta bave
aubaltted .rridavita d.-onstratlnl why approval ot the ••r....nt Will .trve the
pub11a 1nt.r.at, and taoh hae stated that it. ,.e.peotiv. applicatIon wa. not
t11ed tor the purpo.e or ,.,aohlna or carrylnl out ••ettl...nt asr.ement. The
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Bureau, 1n it o~nt., lupport. approval or the ••r....nt but Interpoae. an
obJ.ot1on to that ..peat or the aartellnt re.tr1ctln. C.n~.r C1tyl. pa~tn.~.

from tl11n. any DQlPetinl .pp11cation. aaa1n.t CIS broadoalt 11c.na•• for
• period of ftv. Y"~I. In tne Bur.au'. view, luoh olause il too restrictive
and .hould no~ be approved.

4. The Pre.ldlft1 Jud•• 1. 1n ....e-.nt with the view••xpr•••td by
the Bureau. Speoltl0111y, the cov.nant rtltrlotlna Center C1ty'. partner. rro
rilln. tuture appllOitionl ...1n.t any CIS broadoa.t 1101n•• i. oontrary to
well .atabll.ntd co-Mlaalon preced.nt. In~t 26 FCC ij (1959),
the Cc.Dl••ion h.ld that it "a. "oont.rary t~terelt tor
part101pantl in a proOiedinl to pr.clud. bJ a priv.t...r....nt the tutur.
r111n. of a~pllcat1on. whlch .1lnt involve ~rov nt In ..rvlo. to the
publ1o. _ •_II Th. p,,"".nt "tablUhld in !!JII:l rollow.d 1n wbaequent
lal., • .II!,.I.r.I.L, n 1e • t9IFeC 2d 2114 (Rev. 8eL 1983);
, T r .. , 9 d 3 .v. Id. 1911);~t 3] Rft 2d 910
ALJ1; tB .,29'CC2~71);~

T no. t ild IV.. 9), 1 a ton 10 Co~ FCC
ad .v. d. 1967); ~.~t. T'lW'Hr.L...l.Da., d 9 Rev. BeL
'967); North Atlanta Ir_auUn. Co., B""1nl! (R.v. Id. '963). While
COVlnantl not to ~t. are len.rally .pproy.d 1n ..1•• of .tatlon. wh.re they
'1" "rea.on.bly .ncill.ry" to th.l'11U.te p"l'poae or the acreIHnt, auah
provl.1onl h.v, to .. r...onably lim1ted 1n duration, and I.olrlphlc .xt.nt and
n.o ry to prot.at the lood wIll or the .tatlon belnl .old. Thi.....
r on1nl wa. Ippl1tC1 1n 1· 1 !nc., 62 RR '565 (1985) where
the CoImla.ion d.part.d fram !l!ltl and .pprov a oov.nant not to o~t.

which pr.v.nt'd a dlaall.1nS iPPIICant fro. "tyrnln. rllht around~ and bellnn!n.
a new comparativi r.newal proc••dln._ In 10 dolna. hOWlVI I' , the Comml111on
rejeoted the p.rti•• ' r••trlotlvi covenant Wh10ft oontl1ned no t1me ltaltat1on••
Jnlt.ad, the co..ll.1on noted th.t when approvlnl ooyenant. not to ooapete, it
tollow. the OomMOn law rule that ayoh oovenanta .ult be limited 1n lOOpe,
lncludlnl duration. to the ext.nt rl&lOnably n.o....ry to .void undue injury to
the pu~110. In .Wllary. while the Ca..1a11on hal reaocn1z.d that r"trlctlvi
cov.n.nt. have pot.ntially adv.r.e pUblic int.r"t ramifloationa, they have
n.verth.le., peMlltt14 luah oov.nant., provided they ar. limited 1n .oopl,
duration and leo.raph1c extent to avoid undue injury to the public. (ill. JIM1
"ntillO R9!ln, 38 pee 619 (Rtv. &d. 1'65).)

5. While CIS 1n It. r.ply pleadina at~t. to Ju.t1fy the
r••trlotiv. oov.nant in it, tota11ty, it nev.rthtll" not•• that the ..ttl...nt
a'r....nt oontaln. a ..v.rabllity ola"•• that would allow the provl,1on to be
Mver.d trOll the qr...nt Ihould it be round invalid. In lin. with previo",.
COMml•• ion pr,ced.nt, the Pr••ldin. Judi' rul•• that the oonvlnant Qont.ln.d in
SeoUon 2.2 of the ..ttl••nt 'I...eent 11 too broad 1n loope and lIuet be
limIted to oomptt1n. applioation. a.ain.t WIIM-TV 1n Ch1caao, Il11n01.. To the
.xt.nt tht nt 101. beyond thi., it 1. inyalid. d1••pproved, and .Iv.rld
tram the .Ir nt. In all other r"peat" the .pplicants have oompli.d with
the applicable .tatut. and Commll.1on r'lyl.tlon ,overn1n. a.re..ents or this
n.ture. Approval or the asre.ment will '.rve the publio inter••t.

,
I



-", -

Aooordln.ly, IT IS ORDERED that the "Joint Petition for Approval ot
Settl...ftt Alree.ent, tar Di..i.lal with PreJudio. of the C.nt.r CIty Ll.1ied
P.rtn.rah1p lpp11aat10n, and tor Grant at tbI CIS Ina. Application" tiled by
CIS Ino. ana Center City C..-unloatlona Llalttd Partn.rahip on July 14, 1988,
IS ORAITID; the ..r....nt, .Ioept tor S.atlon 2.2, 15 APPROVED'; the
.pplioation or Clnter City COIIunlcation. Ltaitld Partn.r.hip IS DISMISSED,
with prejudiOe; t .... application ot CBS Inc. tor r.newal ot 110.n•• tor Station
WBIN-TV, ChloalO, 1111no18. IS ORANTED2; and th18 proceedin. IS TERMINATED.

FEDERAL COIIftJNICATICIfS COIIUSSION

, The I.etion 11 valid only to the extent ret1.ct.d 1n paralraph 5, IMpra.

a Th. only i ..u••p.alfied in the H..r~llonOr41t (DA 88·103,
r.I.aHd F.bruary 23, ,,18, wu a CQllPlra.. t... a rtallt ot the
di_luaJ. of the appUoation of Center City 0 runioatic,. Loan.d
Partner.hlp t the ooaparath. l-.Ae 11 IIDOt. 'ntua, the applioation or
CBS Ino. tor r.n.wIl or l1c'n8I _y be ~1at.ly ,ranted.
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FCC 85R-83

BC Docket No. 82-337
File No. BPH-810723AD

BC Docket No. 82-336
File Nos. BRH-1148 and

BRH-810602UW

Before the
Federal Communications Commission

Washington, D. C. 20554
)
)
)
)
)
)
)
)
)
)
)
)

UNITED BROAOCASTING COMPANY OF
EASTERN MARYLAND, INC.

In re Applications of

SRW, INC.
Baltimore, Maryland

For Construction Permit

For Renew~l of License of Station
WYST (FM), Baltimore, Maryland

ORDER

Adopted: October 8, 1985

By the Review Board:

Released: October 10, 1985

1. This proceeding involves the license renewal application of
United Broadcasting Company of Eastern Maryland, Inc. (United) for Station
WYST (FM), Baltimore, Maryland, and the mutually exclusive application of SRW,
Inc. (SRW) to operate in Baltimore on the sa.. frequency. By Initial
Decision, FCC 850-2, released January 11, 1985, Administrative Law-Judge (ALJ)
Frederic J. Coufal granted SRW's application on comparative grounds.
Exceptions were filed with the Review Board on Feb,.uary 19, 1985, by United
and the Mass Media Bureau, and p,.otective exceptions were filed by SRW. In
addition on January 28, 1985, SRW filed with the Board a contingent petition,
seeking new issues against United. Both United and the Mass Media Bureau
filed oppositions. Oral a,.gument was held befo,.e the Board on June 14,
1985. Sho,.tly thereafter, the pa,.ties orally notified the Board that they had
reached a settlement agreement, and the proceeding was therefore held in
abeyancependi ng the fi 1i ng of such agreement:"

2. United and SRW filed their Joint Petition for Approval of
Agreement and Dismissal of Application on August 29, 1985, and modified it on
September 27,1985. The settlement ag,.eement attached to the joint petition
provides for the dismissal of SRW1s application in retu,.n fa,. United1s
agreement to pay SRW the sum of $400,000, subject to the g,.ant of the renewal
of United's license. The applicants state that approval of the agreement wi"
serve the public inte,.est by eliminating fu,.ther proceedings thereby
conserving. the resources of the Commission and the applicants.

3. We sha" grant the request and app,.ove the ag,.eement. The
documentation submitted by the pa,.ties ful'y satisfies the requirements of
Section 73.3525(a)(1) and (a)(2) of the Commission's Rules, 47 CFR
§73.3525(a}(1) and (a)(2), which provisions in tu,.n implement Section 311(c)
of the Communications Act of 1934, as amended, 47 U.S.C. §311(c}. The joint
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request is accompanied by a copy of the agreement and a statement executed
under penalty of perjury by a principal of each applicant that sets forth the
reasons why the agreement is in the public interest, see 47 CFR §73.3525
(a}(l), and asserts that neither application was fileCflror the purposes of
reaching or car~ing out such agreement, ~ 47 CFR §73.3525(a}(2}.

4. Furthermore, a finding that the agreement is consistent with the
public interest as required by 47 U.S.C. §311{c) of the Act is not impeded by.
the earlier filed contingent petition that seeks abuse of process and
misrepresentation issues against United. The abuse of process issue is
predicated on allegations first raised before the presiding ALJ in a request
for a similar issue: that an investigative and consulting firm hired by United
in connection with a financial issue then pending against SRW violated the
Federal and Ma~land Fair Credit Reporting Acts in obtaining credit reports on
SRW's principals. By Order, FCC 84M-3905, released September 14, 1984, the
ALJ had denied the previously requested issue. SRW's contingent petition now

.claims that it has new evidence demonstrating that the credit reports were
obtained by the investigative firm under false pretenses. The ALJ, however,
correctly denied the earlier requested issue since, as noted by the Bureau
(Opposition to contingent petition at 3-4), the sole pertinent question was
whether United had acted in bad faith or was otherwise abusive in seeking the
information relevant to the pending issue. See Chronicle Broadcasting Co., 19
FCC 2d 240, 244-245 (Rev. Bd. 1969). And in. this regard there were not such
allegations. The allegations now raised in the contingent petition similarly
have no bearing on United's behavior and thus do not warrant further
inquiry. The second requested issue (i.e., misrepresentation) is predicated
on an alleged "conflict" in submission'i"'C'Oncerning who personally obtained the
credit reports; l.e~, whether the president of the investigative finn or one
of his employees personally called the Credit Bureau subscriber which obtained
the credit reports. The alleged conflict, however, is of no significance.
Attached to its opposition to the contingent petition, United submitted an
affidavit from the president of the investigative firm explaining that he
frequently used the word "1" when recounting actions taken by his firm since
he is its president and sole owner. He states that SRW is correct that one of
his employees made the telephone call for the credit report.

5. ACCORDINGLY, IT IS ORDERED, That the joint petition for approval
of agreement and dismissal of application, filed August 29, 1985, as modified
on September 27,1985 by United Broadcasting Company of Eastern Maryland, Inc.
and SRW, Inc. IS GRANTED and the settlement agreement IS APPROVED; that the
contingent petition to reopen the record, enlarge the issues and remand, filed
January 28, 1985, by SRW, Inc. IS DENIED; that the exceptions filed on
February 19, 1985 by United Broadcasting of Eastern Maryland, Inc. and the
Mass Media Bureau, respectively, and the protective exceptions filed on that
same day by SRW, Inc., ARE DISMISSED; that the application of United .
Broadcasting Company of Eastern Mar,yland, Inc. (File Nos. BRH-1148 and BRH
810602UW) IS GRANTED; that the application of SRW, Inc. (File No. BPH
810723AD) IS DISMISSED; and that the proceeding IS TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION

~lQ:~
Norman B. Blumenthal
Member, Review Board
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Before the
Federal Communications Commission

Washington, D. C. 20554
FCC 85R-81

0112

In re Appl icationsof

UNITED BROADCASTING COMPANY OF
NEW YORK. INC.

For Renewal of License of Station
WS~X(AM), New York, New York

osaORNE COMMUNICATIONS CORPORATION
New York, New York

For Construction Pe~it

)
)

~
)
)
)
)
)
)
)
)
)
)
)
)

BC DOCKET NO. 82-343
Fil e No. BR-250

BC DOCKET NO. 82-344
File No. BP-81U403AG

ORDER

Adopted: October 3, 1985; Releasad: October 7, 1985.

By the Review Board:

1. The Review Board has before it a -Joint Petition for Approval of
Agreement and Oismis.sal of Application." filed on July 26. 1985, by the two
mutually exclusive applicants in this proceeding. Comments on the proposed
settlement were filed by the Mass Media Bureau on August 5,1985. and a reply
to the Bureau's comments was f11 ed by the appl fcants on August 15, 1985. On
September 3. 1985. the app11cants fil ed a "Suppl ement to Reply to Mass Media
Bureau's Comments on Joint Petition ll which 1nfonned the Board that certain
provi s; ons of the settl ement agreement had been modif1 ed. A "Statement in
C1 ari f1 cat i on of Settl ement Agreement" was submitted by the appl i cants on
September 26, 1985. Jj

1/ By an Initial Decision. FCC 850-1. released January 11, 19Hf),
Administrative Law Judge Freaer1c J. Coufal granted the application of United
Broadcasting Company of New Yor~. Inc., for renewal of its license for Station
WKDM(AM). fonnerly WBNX(AM). Exceptions were filed by both. applicants on
March 29, 1985. Oral argument before the Review Board was scheduled for July 19.
1985, but was postponed i ndefi nitely upon the recei pt of a 1etter from both
applicants notifying the Board that an agreement to settle this proceeding had
been reached ; n pri nei pl e. .
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2. The appl i cants request that the settl ement agreement bet',tie~n

them be approved, that the appl ication of United Broadcasting CCj.;;~ny of New
York, Inc. (United) for renewal of its 1icense for Station WKCM(AM} (formerly
WBNX(AM)) be granted, and :hat the application of ~soorne Communications
Corporation (Osborne) be dismissed with prejudice. The agre~men1: provides
that United will pay Osborne S240,000 in return for the dismissal of its
aopl ication. 2/ As originally submit:ed, the settlement agreement contained
the following--provision:

••• neither Osborne nor its present officers, directors
or stockholders shall thereafter seeK through jUdicial or
administrative means, or otherwise, to reinstate its
application rights or to pursue the right to construct an
AM station on the WBNX frequency (or so long as USNY. or
~ny corporation owned by United or its subsidiaries. is
the licensee of WBNX.

In its ccmm~nts, the Mass Media Bureau objected to this restriction. claiming
that it was viola:ive of Commission policy regarding covenants not to
compete.

3. Subsequent to the fil i ng 'of the Bureau's cOlllTlents. the
Commission acted on a petition for approval of a settlement agreement
containing essentially the same provision in the San Mateo. California.
comparative broadcast renewal proceeding invol ving an appl fcant ,affil fated
with United. There the Commission" found objectionable the laCK of any time
limit on the restriction and held that the provision should not apply after
expi rati on of the 1i cense ~enn foll owi ng the current one. Interconti nental
Rldi 0, Inc., FCC AS-451, released August 12, 1985. In response to tl1at
ruling, tne applicants in this proceeding ame~ded the agreement now before us
to limit the effectiveness of the above-quoted provision to the periOd ending
June 1, 1998, the date of the end of the next renewal period specifiea in
Section 73.1020(a)(17) of the Commission's Rules for radio broadcast stations
in the State of New York. The. restrictive provision is now consistent with
the Commission's holding in Intercontinental Radio. l!

21 The applicants recognize that the renewal of United1s license could be
affected by the ultimate outcome of the WOOK(FM) broadcast proceeding. (BC
Docket Nos. 80-479. 480. and 481), .!!!. United Broadcasting Comoanv, Inc•• 57
RR 2d 885 (l984), acceal pendina SUD nom. District aroadcas:ing Co. v. FCC.
No. 85-1081 (D.C. C1 r. Feoruary ,., "'ffiS-Y:- - -

1/ There was some ambiguity in the modified contract provision filed
September 3. 1985. Consequently.· the September 25. 1985 Statement of
Clarification was submitted. It contains a statement executed by principals
of bo~h applicants stat1.ng specifically that the restr1cthe provision do!!S
not apply to any 1fcense tenn beginning on or after June 1, 1998, and that
under the tenns af the agreement Osborne woul d be abl e to fl1 e a competing
appli cat i on for the 11 cense tem begi nni ng in 1998, as well as for terms
following thereafter.

•



'. ..
.. ~

" ~' -3-

4. The Joint Petition is accompanied by appropriate statements
under penalty of perjury by principals of the applicants stating that neither
appl ication was fil ed for the purpose of reaching or carrying out a settl ernent
agreement and stating why the appl icants consider that the agreement will
serve the public interest. The material the applicants have submitted
satisfies the requirements of Section 73.3525(a)(1) and (a)(2) of the
Commission's Rules, 47 CFR §73.3525(a)(1) and (a)(2), which in turn implement
Section 311(c) of the Communications Act, 47 U.S.C. §311(c). We will
accordingly grant the Joint Petition and approve the settlement agre~rnent, as
modified.

5. The Board al so has before it a "Contingent Petition to Reopen
the Record, Enlarge the Issues, and Remand" filed February 1, 1985, by
Osborne. In this petition Osborne asks that the Board, if it does not
otherwise decide to reverse the Initial Decision, enlarge the issues against
United and remand the proceedi ng for· further hear; ngs before the
Administrative Law Judge. The issues requested concern all eged misconduct by
United Broadcasting Company of Eastern Maryl and, Inc., which is under COrmlon
control with the applicant here and is the licensee of a station in Baltimore,
Maryland. In their Joint Petition, the applicants request that this petition
be dismissed. The Board has denied a virtually identical, petition filed by
Osborne in another proceeding and we reaffirm that rul ing here. See Tele
Broadcasters of California, Inc., 58 RR 2d 223, 234 (Rev. Bd. 19ij5).~e ~111
grant the applicants' request and dismiss the contingent petition.

6. ACCORDINGLY, IT IS ORDERED, That Petition for Leave to Amend,
filed March 22, 1985, by Osborne Communications Corp. and the Petition for
Leave to Amend, f11 ed May 20, 1985, by United Broadcasting Company of New
York, Inc. ARE GRANTED, and the amendments ARE ACCEPt~U; and" . ,

7. IT IS FURTHER ORDERED, That the Motion to StriKe Comments on
Petition for Leave to Amend, fil ed April 5, 1985, by Osborne Communications
Corp., IS DENIED; that the Contingent P~titlon to Reopen the Record, Enlarge
the Issues and Remand, filed February 1, 19ij5, by Osborne COlllTlunications
Corp., IS DENIED; and that the Contingent Petition to Reopen the Record and
Remand, filed AprilS, 1985, by United Broadcasting Company of New York, Inc.,
IS DISMISSED; and

8. IT IS FURTHER ORDERED, That the exceptions filed by the
applicants on March 29, 1985, 'ARE DISMISSED; and

9. IT IS FURTHER ORDERED, That the Joint Petition for Approval of
Agreement and Dismissal of Application, filed July 26, 1985, IS GRANTED, that
the settl ement agreement as modi fied IS APPROVED; that the appl ication of
Osborne Communfcati ons Corporat10n (Fil e No. BP-810403AG) IS DISMISSED j that
the application of United Broadcasting Company of New York, Inc. (File No. BR
250) IS GRANTED; and that this proceeding IS TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION

Jerol d L. Jacobs

059..



Before the
Federal Communications Commission

Washington, D. C. 20554
FCC 851-134
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In reApplications of )
)

TELE-BROAOCASTERS OF CALIFORNIA, INC. )
san Gabriel, cal i fornia )

)
For Renewal of License of Station )
KALI, san Gabriel, California )

)
LIFE B~TIN:; ea-tPANY, INC. )
san Gabriel, california )

)
For ·a Construction Pennit )

ORDER-----

Be DJCKET NO. 82-18
File No. ~800801WH

Be DJCKE'T NO. 82-19
File No. BP-8~1103AG

"_.'

Mopted: September 30, 1985; Released: October 1, 1985

1. Before the Ccmm1ssion for consideration are Joint l-btion to
Extend Nunc Pro Tunc the IBte for filirQ of Applications for RevitN filed July
26, 1985 by Tele-Broadcasters of california, Inc. arrl Life Broajcasti~

Canpany, Inc. (Petitioners); Joint Petition for Approval of Agreement a.."ld
Dismissal of Application filed July 11, 1985 by Petitioners; carments filed
July 22, 1985 by the Mass Media Bureau; Reply filed August 1, 1985 by
Petitioners; SUpplsnent to Reply filed SeptEltlber 3, 1985 by Petitioners; an::!
Statement in Clarification of settlement Agreement filed september 25, 1985 by
Petitioners.

I

2. Petitioners seek an extension of time for the fili~ of any
applications for review of the Review 8:>ard Decision, FCC 85R-36, released
lIpril 30,.1985, pendi!'9 action on their proposed settlement agreement. Q::x:ld
cause havi~ been shown and no objection havil'Q been received, the requested
extension will be granted.

3. '!he parties I settlement agreement contenplates dismissal of the
application of Life Broadcastil9 o::mpany, Inc. "nle parties state that
aPrroval of the agreement will serve the P'blic interest by ter:minati~ this
proceeding, thereby conservil'Q time and noney, reducil'Q the burden on the
O:mnission's resources, an:i allO\l7irY;;l the principals of Tele-Broadcasters of
california, Inc. to direct their full attention to the operation of KALI(AM)
in San Gabriel, california. 8Jth applicants have certified that their
applications were not filed for the purpose of reaching or carryil'Q out a
settlement aoreement. '!be Joint Petition, together with the attached
settlement agreement, canplies fully with the provisions of the Canmunications
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Act of 1934, as amended, and section 72.3525 of the canmission's Rules which
g()lJern settlement ~reements ard apprcnal of this settlanent agreanent will
serve the plblic interest convenience and necessity. y

4. ACCDRDINGLY, IT IS ORDERED, '!hat pursuant to authority delegated
under section 0.251(f) of the Commission's Rules, the above-descr1bed joint
requests ARE GRANTED, the attached settlsnent SQresnent IS APPROIJED, the
application of Life Broadcasting Oampany, Inc. (File No. BP-801l03AG) IS
DI!:MISSED, the application of Tele-Broacjcasters of Califomia, Inc. (File No.
BR-800801WH) IS GRANTED and this proceeding IS TERMINATED.

Jack D. 9ni th
General Counsel

"j. /) ('\ ~ (' r~· ~.~-KJ"" ~. I '--~-W~\..
. By John I. Riffer· ..
'. Associate General Counsel

17 In its Q::mrrents, the &lreau objected to a provision of Petitioners'
settlenent aoreement prohibiting Life Broadcasting caapany, Inc. and its
principals fran seeki19 the KALI(AM) frequency for 80 l~ as Tele
Broadcasters of CAlifornia, Inc., or any affiliated entity is the licensee of
that station. By its Hemorwum Opinion m1 order, FCC 85-451, released
~t 12, 1985, the CCmuission ruled that a similar provision in
Intercontinental Radio, Inc. involvin;;J a California brC*1ca.st station soould
be m:;aifi8d 80 thAt it WOUld not apply to any license tetm beginni~ on or
after December 1, 1997. In their SUpplement, Petitioners attach a ccpy of a
DDdification of the settlement agretnent in this proceeding. By their
Statenent in Clarification of settlement Agreement, Petitioners conficu that
the intent of the nodification of the settlement agretnent is to limit the
applicabili~ of the provision in question to license te~ for this

........' California broadcast station beginning prior to December 1, 1997. In view of
Petitioners' IrOdification of the settlement ~reernent, the Bureau's objection
has been met and there is rx> impediJrent to grant of Petitioners' requests.
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Before the ,
Federal Communications Commission FCC 82M-3095

Washington, D. C. 20554

In re Applications of

MO~'TGOMERY COUNTY BROADCASTING
COMPANY, INC.

For Renewal of License of Station
l-.'INX, Rockville, Maryland

COMMUNITY AIRWAVES, INC.
Rockville, Maryland

For Construction Permit

)
)
) BC DOCKET NO. 82-245
) File No. BR-8l060l09
)
)
)
)
) BC DOCKET NO. 82-246
) File No. BP-810724AI
)
)

ORDER
Issued October 5, 1982;- Released October. 6, 1982

This will consider the joint petition for approval of
reimbursement agreement filed by Montgomery County Broadcasting
Company, Inc. (Montgomery County) and Community Airwaves, Inc.
(Community) on August 27, 1982, the Broadcast Bureau's support
thereof filed on September 9, 1982, and a petition to dismiss
application filed by Community on August 27, 1982.

The applicants have agreed that Montgomery County will
pay to Community $12,247.89, or whatever smaller amount may be
approved,' in expenses and that CODIDunity ","111 dism1ss its appli
cation. The Community petition to dismiss is contingent upon
approval of the joint petition.

The Broadcast Bureau supports the joint petition.

It appears that the parties have complied with Section
73.3525 of the rules and the Re-evaluation of Standards for Profes
sionals Seeking Reimbursement Pursuant to Rule 73.3525, 88 FCC 2d
1047. The out-of-pocket expenses listed by Community also appear
to be allowable. Approval of the joint settlement agreement is in
the public interest.

Accordingly, IT IS ORDERED that the re1mbursementagree
ment submitted by the parties IS APPROVED and that the joint peti
tion for approval of reimbursement agreement IS ~~ED.



II IS FURTHER ORDERED that the petition by Community
Ai~avest Inc. to dismiss its application IS GRAh~ED and that its
application IS DISMISSED with prejudice.

FEDERAL COMMUNICATIONS COMMISSION

Frederic J. Coufal
Administrative Law Judge

2.

"I
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In re Applications of

For Construction Permits'

DISTRICT BROADCASTING COMPAh~

washington, .D. C.

HISP~IC BROADCASTING CORPORATION
Washington, D. C.

Before the
Federal Communications Commission FCC 861-59

Washington, D. C. 20554 4019 '

)
)
) BC DOCKET NO. 80-479
) File No. BRR-589
)
)
)
)
) ~BC DOCKET NO. 80-480
) File No. BPH-78083lAY
)
) BC bOCKET NO. 80-481
) File No. BPH-780901AB
)
)

UNITED BROADCASTING COMPANY, INC.
Washingto~, D. C.

For Renewal of License of Station WOOK(FM),
Washington, D. C.

o R D E R

Adopted: May 6, 1986 Released: May 7, 1986

1. Before the Commission for consideration are: (1) a Joint
Petition for Approval of Agreements and Dismissal of Applications filed April
16, 1986 by United Broadcasting Co., Inc. (United), District Broadcasting
Co~pany (District), and Hispanic Broadcasting Corporation (Hispanic); and (2)
CO'O.Ulents filed Hay 1, 1986 by the ~1ass Media Bur~au. The parties seek
Co:::m1ssion approval of Settlement A,greements in this comparative rene""al
proceediug for Station WDJY(Fr-i), formerly WOOK(n-i).

2. On January 14, 1985, the Commission granted United's application
for renewal of its license to operate \.,100K.(FU) and denied the mutually
exclusive applications for construction permits of District and Hispanic. 1/
District and Hispanic appealed this action to the United States Court of 
Appeals for the District of Columbia Circuit. 2/ Ho""ever, on April 21, 1986,
pursuant to the parties' joint motion, the court remanded the proceeding to
the Co~ssion to consider the instant settlement._.. "

3. Under the terms of the settlement, United will pay District
$1,275,000 and Hispanic $475,000 in return for dismissal of their

·applications. ,The parties certify that they did not file their applications
for the purpose of reaching or carrying out a settlement agreement and state- -
that the public interest will be served by terminating this costly and ttme
consuming litigation. The Mass Media Bureau supports approval o~ the
Settlement Agreements.

..

4. The Settlement Agreements comply in all respects "-'ith Section
311(d) of the Communications Act of 1934, as amended, and Section 73.3525 of

1/ United Broadcasting Company, Inc., 100 FCC 2d 1574 (1985).
2/ District Broadcasting Company v. FCC, No. 85-1081 (D.C. Cir.).
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the Co~missionls Rules. 3/ ~e ~ill therefore approve the Settlement
Agreements.

5. ACCORDINGLY, IT IS ORDERED.. pursuant to authority delegated
under Section 0.251(f)(11) of the Commission's Rules, that the Joint Petition
for Approval of Agreements



CERTIFICATE OF SERVICE

I, Barbara Frank, a legal secretary in the law offices of

Koteen & Naftalin, hereby certify that true copies of the

foregoing "Petition To Dismiss Or Deny" have been served upon the

following by first-class United States mail this 6th day of

December, 1991:

Lewis I. Cohen, Esquire
Morton L. Berfield, Esquire
Cohen & Berfield
1129-20th Street, N.W.
Washington, D.C. 20036

Barbara Frank


